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The grounds generally identified for a motion to dis-
miss in Civil Practice Law and Rules 3211 (CPLR), 
although not necessarily addressing the merits, 

are legitimate means of accomplishing the desired end in 
litigation: winning. As lawyers and officers of the court, 
practitioners are obviously obligated to act in good faith 
when asserting arguments or facts on a motion to dismiss 
under § 3211. No amount of good faith or sincere belief in 
an argument will ensure that a motion is legally correct or 
factually indisputable; there is always the reality that the 
motion may not prevail. The question practitioners must 
ask themselves when making a motion to dismiss – before 
their clients are on the wrong side of prevailing – is, “Can I 
still respond to the pleadings if the motion is denied?”

Making a CPLR 3211 motion to dismiss can affect the 
client’s ability to respond to pleadings, both in actions 
and special proceedings, under the CPLR. This article 
addresses procedural distinctions in the CPLR, and 
related case law, between actions, special proceedings 
under CPLR Article 4, and special proceedings under 
CPLR Article 78, relevant to the possible, but significant, 
impact that a motion to dismiss may have on the ability 
to respond to pleadings. 

The Procedures Governing “Civil Judicial 
Proceedings” Under the CPLR 
The New York State Legislature enacted the CPLR to 
“govern the procedure in civil judicial proceedings in all 
courts of the state and before all judges, except where 
the procedure is regulated by inconsistent statute.”1 The 
CPLR explains that “[a] ‘civil judicial proceeding’ is a 
prosecution, other than a criminal action, of an indepen-
dent application to a court for relief.”2 A “civil judicial 
proceeding” includes those civil prosecutions identified 
both as “actions” and “special proceedings.” 

An action is generally defined as “the plenary pros-
ecution of a right in a court of law, seeking the vindica-
tion of that right in a final judgment.”3 While an action is 
based upon a party’s “right” and vindication of that right, 
a special proceeding is primarily predicated upon statute, 
that is, “[a] special proceeding is a form of a civil judicial 
proceeding which must be based on specific statutory 
authorization.”4 The CPLR directs that all civil judicial 
proceedings are either actions or special proceedings. In 
fact, “[a]ll civil judicial proceedings shall be prosecuted 
in the form of an action, except where prosecution in 
the form of a special proceeding is authorized.”5 The 
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a party’s ability to answer a pleading after a motion to 
dismiss is denied by a court. 

The Implications of a CPLR 3211 Motion to Dismiss 
in an Action
A party moving to dismiss a pleading in an action under 
CPLR 3211 is given the express right to answer the 
assaulted pleading if the motion is denied. In particular, 
§ 3211 states: “Service of a notice of motion under subdi-
vision (a) or (b) before service of a pleading responsive 
to the cause of action or defense sought to be dismissed 
extends the time to serve the pleading until 10 days after 
service of notice of entry of the order.”18 The procedure in 
§ 3211 for a motion to dismiss, therefore, apparently pro-
vides an unqualified right to serve responsive pleadings 
if the motion is denied. 

Practitioners should note that “[a] motion to dismiss 
pursuant to CPLR § 3211 will extend the time in which 
a defendant may serve a responsive pleading only if the 
motion is made before that pleading was originally due 
and will not operate to relieve a party’s default in plead-
ing[.]”19 Additionally, it has been held “‘that a CPLR 
§ 3211 motion made against any part of a pleading 
extends the time to serve a responsive pleading to all of 
it.’”20 It has also been held that a defendant who served 
a counterclaim, after the defendant made a motion to 
dismiss and the motion was still pending, effectively 
waived the stay provided by § 3211(f). In other words, a 
defendant “cannot serve part of a responsive pleading, a 
counterclaim, while at the same time seeking the benefit 
of the automatic stay as to the other part.”21 

There are seemingly no adverse implications on the 
right to answer a pleading if a party makes a § 3211 
motion in an action. However, there are significant impli-
cations concerning the ability to submit responsive plead-
ings if a party makes a § 3211 motion to dismiss in Article 
4 and Article 78 proceedings.

The Implications of a CPLR 3211 Motion to Dismiss 
in an Article 4 Special Proceeding
The CPLR empowers a party in a special proceeding 
governed by Article 4 to “raise an objection in point of 
law . . . by a motion to dismiss the petition.”22 As opposed 
to the apparently unqualified right to respond to a plead-
ing after a § 3211 motion is denied in an action, in an 
Article 4 special proceeding, however, “[i]f the motion is 
denied, the court may permit the respondent to answer, 
upon such terms as may be just.”23 While Article 4 pro-
vides for procedures “otherwise prescribed by law,” the 
right to submit a responsive pleading provided in CPLR 
3211(f) is superseded by the conflicting procedures other-
wise prescribed by CPLR 404(a). For instance,

while CPLR 404(a), which applies to special proceed-
ings generally, provides that a respondent in a special 
proceeding may move to dismiss within the time 

definition of the word “action” in the CPLR reiterates this 
interpretation, as the “word ‘action’ includes a special 
proceeding.”6

The procedures for prosecuting actions and special 
proceedings are generally prescribed by the CPLR. The 
CPLR directs that, “[e]xcept where otherwise prescribed 
by law[7], procedure in special proceedings shall be the 
same as in actions, and the provisions of the civil practice 
law and rules applicable to actions shall be applicable 
to special proceedings.”8 In other words, “under the 
Civil Practice Law and Rules, special proceedings are to 
be treated in the same manner as regular actions with 
respect to form and procedure generally.”9 However, 
special proceedings are further regulated by other laws 
that otherwise address procedures in special proceedings, 
such as Articles 4 and 78 of the CPLR. 

As indicated by the title – “Special Proceedings” – 
the “procedures for ‘special proceedings’ are set forth 
in CPLR article 4.”10 In that regard, “[t]he purpose of 
CPLR Article 4 is to provide a uniform procedure for 
special proceedings other than those for which a different 
procedure is prescribed by statute.”11 Article 4 does not 
authorize or empower a party to challenge any specific 
issue or matter; rather, it supplies the procedures to pros-
ecute challenges to specific issues or matters authorized 
by other statutes.12 

Akin to an Article 4 proceeding, an Article 78 proceed-
ing is statutorily identified as “a special proceeding.”13 
However, rather than only supplying the procedures 
for other statutory authorized proceedings, like Article 
4, the provisions in Article 78 authorize and provide the 
means to challenge certain actions and determinations. 
The authorized challenges include, inter alia, contesting 
actions or decisions of a governmental body or officer, 
such as “whether a determination was made in violation 
of lawful procedure, was affected by an error of law or 
was arbitrary and capricious or an abuse of discretion.”14 
As a special proceeding, “[a] proceeding pursuant to 
CPLR Article 78[] ‘is governed by Article 4 of the CPLR, 
except when Article 78 contains a specific provision that 
is contrary to Article 4. If a procedural problem arises 
that is covered in neither Article 4 nor Article 78, then the 
procedure is the same as in an ordinary action.’”15 

Significantly, Articles 4 and 78 look to the CPLR’s 
general procedure for actions for a motion to dismiss. 
The provisions in CPLR 3211 provide the primary, but not 
exclusive, grounds and procedure for a party to move to 
dismiss an action entirely or to dismiss a specific cause 
of action or a defense in an action.16 The provisions in 
§ 3211 are generally incorporated into special proceed-
ings through CPLR 404(a) and also separately into Article 
78 proceedings through § 7804(f).17 There are significant 
procedural distinctions between how the terms of § 3211 
are applied in actions, special proceedings under Article 
4, and special proceedings under Article 78, concerning 
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annulled a lower court’s determination to preclude an 
answer; the appellate court determined that “a ‘factual 
issue exists which may be raised by answer.’”33 

The underlying “policies of CPLR article 4 favor[] swift 
adjudication of special proceedings.”34 These policies are 
unequivocal, as Article 4 simultaneously prohibits dis-
closure as of right and empowers courts with exclusive 
discretion to decide to allow an answer when a motion to 
dismiss is made.35 There is no apparent direct standard to 
determine when an answer should be allowed if a motion 
to dismiss is denied in an Article 4 special proceeding, 
other than the standard of abuse of discretion. A reason-
able, but broad, test may be that used in In re Dodge’s 
Trust in which the Court questioned whether any “‘use-
ful purpose can be served by any answer interposed.’”36 
Practitioners are advised, however, to make that determi-
nation using their own sound discretion. 

The Implications of a CPLR 3211 Motion to Dismiss 
in an Article 78 Special Proceeding
Similar to CPLR 404(a), a party in an Article 78 special 
proceeding is allowed to “raise an objection in point of 
law . . . by a motion to dismiss the petition.”37 As opposed 
to the discretionary power of a court to allow a party to 
respond to a pleading in an Article 4 proceeding, a party 
in an Article 78 proceeding is purportedly given the right 
to answer a pleading after a motion to dismiss is denied. 
Specifically, “[i]f the motion is denied, the court shall per-
mit the respondent to answer, upon such terms as may be 
just.”38 As such, while Article 4 and Article 78 proceed-
ings are both special proceedings, the procedures regard-
ing responding to pleadings in an Article 4 proceeding 
after a motion to dismiss is denied do not apply to the 
provisions “otherwise prescribed by law” that govern 
the procedure to respond to pleadings after a motion to 
dismiss is denied in an Article 78 proceeding.39 

At first glance, CPLR 7804(f) appears consistent with 
the right in an action provided by § 3211(f) to respond to 
a pleading after a motion to dismiss is denied. However, 
the language of § 7804(f), which states that “the court 
shall permit the respondent to answer,” has been quali-
fied by case law over the years. The First Department 
previously explained that “[n]otwithstanding the clear 
meaning and intent of the relevant language in CPLR 
§ 7804(f), some authority has developed to the effect that 
a court need not permit a respondent to answer upon 
denial of its § 7804(subd [f]) motion.”40 As the Court of 
Appeals said, 

[t]he mandate of CPLR 7804 (subd [f]) . . . proscribes 
dismissal on the merits following such a motion [(i.e. 
a motion to dismiss)], unless the facts are so fully 
presented in the papers of the respective parties that 
it is clear that no dispute as to the facts exists and 
no prejudice will result from the failure to require an 
answer.41 

allowed for answer and that, if the motion is denied, 
the court may permit the respondent to answer, this 
provision, unlike CPLR 3211(f), which is applicable 
in plenary actions, does not automatically extend the 
respondent’s time to answer.24

The New York Court of Appeals has specifically 
acknowledged that there is no “right” to respond to 
a pleading after a motion to dismiss is denied, based 
upon “the express language of CPLR § 404 (subd. [a]).”25 
Rather, “[l]eave to answer is a matter within the sound 
discretion of the court”; in other words, a court can dis-
pose of an Article 4 special proceeding on the motion 
to dismiss, if the motion is denied, by not allowing any 
responsive pleading.26 The discretion to allow or refuse 
a responsive pleading in an Article 4 special proceeding 
is not unlimited and is subject to review based upon the 
standard of abuse of discretion.27 

Appellate courts have identified several consider-
ations when reviewing the propriety of a lower court’s 
exercise of discretion to preclude a responsive pleading 
in an Article 4 special proceeding. In affirming a lower 
court’s decision not to allow an answer in an Article 4 
special proceeding after a motion to dismiss, the Court of 
Appeals noted that the lower court properly determined 
that 

no useful purpose can be served by any answer inter-
posed and especially does this hold true by virtue 
of the fact that it has been indicated that the answer 
would refute the factual background set forth by 
the petitioner, which factual background the Court 
deems to have no bearing on the simple legal issue 
involved.28

In Lefkowitz v. Therapeutic Hypnosis, Inc., the Appellate 
Division, Third Department overturned a lower court’s 
denial of an answer in an Article 4 proceeding, noting the 
lack of notice of a summary disposition of the proceed-
ing, as well as a general lack of clarity “that no factual 
issue exists which may be raised by answer,” as grounds 
for allowing a party to answer.29  The court appeared to 
highlight the lack of notice of the potential for summary 
disposition because of the losing party’s pro se status in 
the case.30 

The Appellate Division, Second Department, in annul-
ling a lower court’s determination to preclude an answer 
in a proceeding subject to Article 4, permitted an answer 
based upon a meritorious showing for conducting dis-
closure in the proceeding.31 In addition, the Appellate 
Division, First Department, in affirming a lower court’s 
denial of a request to answer in an Article 4 proceeding, 
held that “the absence of a factual showing of meritorious 
defenses” was sufficient to determine that the lower court 
did “not abuse its discretion” in prohibiting an answer.32 
The First Department subsequently adhered to its “fac-
tual showing” inquiry and seemingly agreed with the 
Third Department’s analysis in Lefkowitz, when it recently 
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are generally reluctant to endorse summary disposition 
of an Article 78 proceeding on a motion to dismiss, seem-
ingly endeavoring to limit its use to “the rare case.”51 
There appears, however, to be a greater willingness 
to accept such summary disposition if notice and an 
opportunity to be heard is afforded parties in an Article 

78 proceeding, similar to what is required under CPLR 
3211(c) when a motion to dismiss is treated as a motion 
for summary judgment. 

In reviewing a lower court’s summary disposition 
of an Article 78 proceeding on a motion to dismiss, the 
Court of Appeals explained that 

[a]lthough, as respondents argue, an article 78 proceed-
ing “on analysis closely correspond[s] to an action if a 
motion for summary judgment could be made simul-
taneously with the commencement of the action” . . ., 
it is also true that a motion for summary judgment is 
usually made only “after issue has been joined” (CPLR 
3212, subd [a]) and that a motion to dismiss may 
be treated as a motion for summary judgment only 
when the parties have had the opportunity to “submit 
any evidence that could properly be considered on a 
motion for summary judgment” (CPLR 3211, subd [c]). 
Thus, notice that a motion to dismiss under CPLR 3211 
will be treated as a motion for summary judgment is 
required prior to dismissal on the merits unless it is 
clear from the papers that no prejudice has resulted 
from omission of notice . . . . The more particularly is 
this so with respect to an article 78 proceeding, in light 
of the express direction of CPLR 7804 (subd [f]).52

The Court was referring to “[t]he mandate of CPLR 7804 
(subd. [f]) that, ‘If the motion is denied, the court shall 
permit respondent to answer.’”53 

The Court of Appeals ultimately held that “the motion 
papers clearly did not establish that there were no triable 
issues of fact and the procedure dictated by CPLR § 7804 
(subd. [f]) should have been followed.”54 The Court did 
not say it was requiring § 3211(c) notice and opportunity 
to be heard as a mandatory predicate to summarily dis-
posing of an Article 78 proceeding on a motion to dismiss; 
however, the Court indicated that notice was a “particu-
larly” important consideration in determining prejudice 
and then employed an apparent summary judgment 
standard in reviewing the propriety of the lower court 
decision.

In 230 Tenants Corp., the First Department made simi-
lar remarks about requiring notice and opportunity to be 

The necessary showing to preclude a court from deny-
ing the right to answer includes “factual and legal issues” 
that “are in dispute and have not been fully addressed 
by the parties.”42 In other words, before a party can be 
deprived of responding, “all legal and factual issues” 
must have been raised and fully addressed by the par-

ties on the motion, and “no prejudice will result from the 
failure to require an answer.”43 The purported case law 
qualification on the right to respond may not apply if 
parties are not given the opportunity for “development of 
the facts,”44 such as allowing a losing party to “complete 
any relevant discovery” in the appropriate circumstances, 
if the motion to dismiss is denied.45 But, as long as “the 
dispositive facts and the positions of the parties are fully 
set forth in the record, thereby making it clear that no 
dispute as to the facts exists and that no prejudice will 
result,” case law seemingly allows a court to unilaterally 
dispose of an Article 78 proceeding when the court denies 
a motion to dismiss.46 

Although authority has developed purporting to 
allow a court to preclude answering after a motion to 
dismiss is denied, courts have concomitantly cautioned 
about exercising that authority, in light of the intent and 
clear language in CPLR 7804(f). The Court of Appeals 
directly held that “in light of the express direction of 
CPLR § 7804(f)” a court “shall” permit a party to answer. 
Specifically, “the petition in such a proceeding should not 
be granted before the respondent has filed an answer.”47 
The First Department separately questioned the legitima-
cy of prior case law, seeming to allow courts to deny an 
answer on a motion to dismiss in an Article 78 proceeding 
based on the clear language in § 7804(f). 

In 230 Tenants Corp. v. Board of Standards and Appeals 
of the City of New York, the First Department, while 
acknowledging the theoretical utility of such power and 
noting that it could be useful on “occasions in which the 
efficient and economical disposition of article 78 proceed-
ings would best be served,” questioned the precedential 
“validity” of the prior case law and annulled the lower 
court’s decision to preclude an answer on a motion to 
dismiss.48 The appellate court explained that “the pro-
cedural shortcut adopted [by the lower court] cannot 
be reconciled with the clear language and intent of the 
controlling section”49 and concluded that, based upon the 
word “shall” in § 7804(f), “the Legislature meant what the 
statutory language so clearly states.”50 

As indicated above, based upon reasons founded on 
law and perhaps reasons of fairness to litigants – courts 

There are signifi cant implications concerning the ability to 
submit responsive pleadings if a party makes a § 3211 motion 

to dismiss in Article 4 and Article 78 proceedings.
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summarily disposing of an Article 78 proceeding on a 
motion to dismiss. 

Notice and an Opportunity to Be Heard Before 
Summarily Disposing of an Action 
The provisions in CPLR 7804(f) direct that an answer 
“shall” be allowed if a motion to dismiss is denied. There 
is no language in Article 78 generally, or even in Article 
4, otherwise prescribing how to accomplish the summary 
disposition of an Article 78 proceeding or individual cause 
of action on a motion to dismiss under § 7804(f). Unlike 
the lack of direction in § 7804(f) for summary disposition 
of an Article 78 proceeding on a motion to dismiss, CPLR 
3211(c) promulgates procedures to summarily dispose of 
an action, any cause of action, or defense, on a motion to 
dismiss in an action: 

Upon the hearing of a motion made under subdivision 
(a) or (b), either party may submit any evidence that 
could properly be considered on a motion for summa-
ry judgment. Whether or not issue has been joined, the 
court, after adequate notice to the parties, may treat 
the motion as a motion for summary judgment.63

CPLR provisions governing summary judgment motions 
further address how a party can obtain final judgment 
in any action, or on any cause of action or defense, in an 
action. 

A motion for summary judgment shall be supported 
by affidavit, by a copy of the pleadings and by 
other available proof, such as depositions and written 
admissions. . . . The motion shall be granted if, upon 
all the papers and proof submitted, the cause of action 
or defense shall be established sufficiently to warrant 
the court as a matter of law in directing judgment in 
favor of any party . . . [and] the motion shall be denied 
if any party shall show facts sufficient to require a trial 
of any issue of fact.64

A court can also, in the appropriate circumstances, award 
summary judgment to a non-moving party.65 

As such, the language in CPLR 3211(c) and 3212(b), 
when read together, seemingly fills the gap and pre-
scribes the procedure for how to summarily dispose of 
an Article 78 proceeding (or any cause of action/defense 
in an Article 78 proceeding) on a motion to dismiss and 
issue a final judgment disposing of the proceeding. No 
provisions otherwise prescribe the procedure, so the 
CPLR’s general procedure for an action should govern.66 

Imposing the same notice and opportunity to be heard 
requirements under § 3211(c) in an action, as a prerequi-
site to summarily disposing of an Article 78 proceeding on 
a motion to dismiss, also addresses the problem imposed 
by the lack of disclosure as of right in Article 78 pro-
ceedings. Unlike an Article 78 proceeding, disclosure is 
allowed in an action as of right.67 A party in an action can 

heard under § 3211(c) before a court summarily disposes 
of an Article 78 proceeding on a motion to dismiss. 

[I]t may well be that there is sufficient flexibility in 
the statutory pattern to permit adaptation of the pro-
cedure set forth in CPLR 3211 (subd [c]) in which the 
court, after adequate notice to the parties, may treat a 
motion to dismiss pursuant to CPLR 3211 (subd [a] or 
[b]) as a motion for summary judgment.55 

In Phillips v. Town of Clifton Park Water Authority,56 the 
Third Department appears to have been more direct 
about the issue. The record in Phillips showed that the 
lower court “failed to provide any notice to the parties 
that it intended to treat respondents’ motion as one for 
summary judgment” in an Article 78 proceeding.57 The 
appellate court, after first citing the notice and oppor-
tunity requirements in § 3211(c) for treating a motion to 
dismiss as a motion for summary judgment in an action, 
explained  

that in a CPLR article 78 proceeding, prior notice 
must be afforded due to the clear mandate of CPLR 
7804(f) which details that when an objection in point 
of law is raised pursuant thereto, the denial thereof 
mandates that the court shall permit the respondent 
to answer.58 

The Third Department concluded, however, that 
“[w]hile such failure [to provide notice to treat a motion 
as one for summary judgment] has not been held to be 
fatal in appropriate circumstances, we cannot find that 
the parties herein were ‘deliberately charting a summary 
judgment course’ . . . by laying bare their proof.”59 The 
court, therefore, seemingly qualified the requirement of 
notice and an opportunity to be heard under § 3211(c), 
before precluding an answer in an Article 78 proceed-
ing, explaining that lack of notice would not be fatal “in 
appropriate circumstances.”60

New York courts have clearly cautioned against uni-
laterally denying a party the opportunity to answer in an 
Article 78 proceeding. While there may be some prefer-
ence for requiring the same or similar notice requirements 
from § 3211(c), when reviewing any summary disposition 
of an Article 78 proceeding on a motion to dismiss, it has 
not been directly imposed as a prerequisite to any such 
summary disposition in an Article 78 proceeding. If the 
“rare case”61 exists where a motion purports to show 
there are no issues of law, no issues of fact, and no preju-
dice to the party, summary disposition of an Article 78 
proceeding will seemingly be forgiven. However, apart 
from the general “strong public policy favoring disposi-
tion of cases on the merits,”62 the CPLR’s direction that 
its general provisions be applied to special proceedings 
when there is no statute otherwise prescribing the proce-
dures, seemingly already requires that parties be afforded 
the notice and opportunity required in § 3211(c), before 
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proceeding on a motion to dismiss is just. It adheres to 
the CPLR’s most fundamental direction regarding proce-
dures in civil judicial proceedings: “Except where other-
wise prescribed by law[], procedure in special proceed-
ings shall be the same as in actions, and the provisions 
of the [CPLR] applicable to actions shall be applicable to 
special proceedings.”74 

Conclusion
Significant issues may arise regarding a party’s ability to 
respond to pleadings after making a motion to dismiss. 
Practitioners should always remember to ask themselves 
whether they will be able to answer or respond if they 
make a motion to dismiss and the motion is denied. 
Unfortunately, the only available answer is the often 
unsettling and inclusive – maybe. ■
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even petitioners, typically rely on the record to provide 
some of the necessary evidence to support their claims.70 
Requiring notice and an opportunity to be heard before a 
court summarily disposes of an Article 78 proceeding on 
a motion to dismiss would afford opposing parties the 
ability to show that summary disposition of the proceed-
ing on the motion is inappropriate by showing a need to 
obtain evidence from the potential record that has likely 
not yet been prepared for the proceeding. 

The Legislature intended that “swift adjudication . . . 
be achieved by way of a special proceeding.”71 However, 
swift adjudication should not subvert the Legislature’s 
concomitant direction that there be “just, speedy and 
inexpensive determination of every civil judicial pro-
ceeding.”72 Regardless of procedures under the CPLR, 
the Legislature intended that there be a distinction in the 
right to answer in a CPLR Article 4 special proceeding 
and in an Article 78 proceeding, after a motion to dismiss 
was denied. For instance, the Legislature included the 
term “may” in CPLR 404(a) versus the word “shall” in 
CPLR 7804(f).73 There are no apparent provisions of law 
in Article 78 that otherwise prescribe how a court can 
summarily dispose of an Article 78 proceeding when 
a motion to dismiss is denied; however, CPLR 3211(c) 
directly addresses the procedures, including notice and 
an opportunity to be heard, for a court to summarily dis-
pose of an action, or any cause of action or defense, on a 
motion to dismiss under § 3211 in an action. The judicial 
inclination generally favoring notice and an opportunity 
to be heard before summarily disposing of an Article 78 

“Swift adjudication” should not 
subvert the “just, speedy and 
inexpensive determination of 

every civil judicial proceeding.”
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