
“...DEMONSTRATE TO BUSINESS LEADERS ALL 
ACROSS THE WORLD WHY NEW YORK STATE IS A 
GREAT PLACE TO DO BUSINESS.” -GOVERNOR CUOMO

NEW YORK POST, JULY 2011. 

Local government control of environmental review process 
in New York has resulted in:
•	 Lengthy	and	unpredictable	process	depending	on	political	climate	
and	community	opinions;

•	 Unlimited	compensation	for	local	consultants	and	attorneys;
•	 High	 degree	 of	 probability	 of	 litigation	 at	 trial	 court	 level	 (with	 local	
Supreme	Court	judges)	and	appeals.

The benefits of Article 10:
•	 Theoretical	time	and	process	certainty;
•	 Capped	“intervenor”	funding	amounts;
•	 Greater	 litigation	success	 rate	 for	 “certificate”	and	 litigation	directly	 to	appellate	Court	
minimizing	Court	review.

The drawbacks of Article 10:
•	 Potentially	more	 complicated,	 lengthy,	 and	 costly,	 especially	where	 host	 community	 is	
supportive.

•	 How	will	the	Department	of	Public	Service	implement	regulations?
•	 Uncertainty:	Mitigation/Conditions

The government does not 

speak with one voice.

ARTICLE 10 VS. SEQRA

CAN NEW YORK 
LEARN FROM OHIO?

IN A NUTSHELL...

THE BENEFITS OF A 
‘SMOOTH’ STATE SITING 
BOARD PROCESS:

NOTES ON ARTICLE 10:

•	 Ohio’s	wind	power	regulations	went	into	effect	in	May	2009.
•	 Three	separate	wind	power	projects	were	certified	by	the	
OPSB	in	March	2010.

•	 As	of	February	2012,	12	separate	wind	power	projects	have	
been	certified	by	the	OPSB,	totaling	1,251MW.

•	 Over	550MW	are	pending	OPSB	certification.
•	 Ohio’s	first	wind	power	construction	project	began	in	2010	
and	went	online	in	2011	(100MW).

•	 Another	350MW	are	under	construction.

•	 Regulations	 anticipated	 to	 be	 finalized	
August	2012.

•	 Applies	only	to	facilities	with	a	nameplate	
capacity	of	25MW or greater.

•	 The	Board	may	elect	not	to	apply	any	local	
ordinance,	 law	 or	 resolution	 if	 it	 finds	
these	are	unreasonably burdensome.

•	 No	state	agency	or	local	municipality	can	
require	any	additional	approval,	consent,	
permit,	certificate	or	other	condition.

Potential 
Implications on New 
York State Wind 
Power Development 
and a Comparison 
to the Ohio Siting 
Process

NEW YORK’S
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TIMELINE OF PROCESSES
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Process Kick-off 
Action:

ESTABLISH 
LEAD 
AGENCY

DETERMINE 
SIGNIFICANCE

COMPLETENESS 
OF DEIS

PUBLIC REVIEW 
AND COMMENT

SCOPING 
(OPTIONAL)

CONSIDERATION 
PERIOD

SEQRA FINDINGS

FEIS OTHER TYPICAL PERMITS...PREPARE DEIS

LOCAL ZONING
NYSDEC WETLANDS
NYSDEC STREAMS
NYSDEC SPDES
PSC SECTION 68
FEDERAL WATERS

CONSULTANT/ATTORNEY REVIEW FEE: $$$??

An EIS must analyze the 
significant adverse impacts 
and evaluate all reasonable 
alternatives. 
EISs should address only those 
potential significant adverse 
environmental impacts. 
EISs should be concise, 
containing an appropriate 
amount of detail considering 
the significance of the 
potential impact.

A final EIS must be 
prepared within 45 
calendar days after 
the close of any 
hearing or within 60 
calendar days after 
the filing of the draft 
EIS.
This date may be 
extended.

Wind power typically 
requires preparation of 
an EIS.

Determination by 
lead agency.

PRELIMINARY 
SCOPING 
STATEMENT*

APPLICATION FILED

PUBLIC 
INVOLVEMENT 
PLAN

COMPLETENESS 
DETERMINATION

PRE-HEARING 
CONFERENCE

BOARD 
DECISION / 
CERTIFICATE 
ISSUED

BRIEFS, REPLY 
BRIEFS, EXAMINER’S 
RECOMMENDED 
DECISION

HEARINGS

SUBMIT PUBLIC 
INVOLVEMENT PLAN

PUBLIC INFORMATIONAL MEETING

CERTIFICATE APPLICATION SUBMITTED

STAFF 
COMPLIANCE 
REVIEW

LETTER OF COMPLETENESS

STAFF INVESTIGATION

STAFF REPORT

PUBLIC 
HEARING**

ADJUDICATORY 
HEARING

BRIEFS, 
REPLY BRIEFS, 
ALJ REPORT

CERTIFICATE ISSUEDBOARD DECISION

PRE-APPLICATION FILING FEE: UP TO $200,000

APPLICATION FILING FEE: 
UP TO $100,000

** Fee due after application is 
deemed complete.
Fee covers Board’s expenses 
associated with review, 
analysis, processing and 
monitoring application.
Public hearing occurs 60-
90 days after application is 
deemed complete.
Staff report due 15 days before 
public hearing.

Parties to the proceeding include the 
applicant and intervenors.
Written and oral testimony accepted.
Parties may call and examine 
witness.
Board decision based on record of 
the proceeding and served on each 
party.
No public agency or political 
subdivision may require any 
approval, consent, permit, certificate 
or other condition.

Pre-application 
notification letter must be 
filed at least 15 days prior 
to public informational 
meeting.
No minimum timeframe 
between public 
informational meeting and 
submitting application.

Public Involvement Plan must 
indicate steps the applicant 
shall take to inform, engage 
and solicit input from local 
community, general public and 
other stakeholders.

*Scoping Statement must contain:

•	 A brief description of the facility and 
its environmental setting.

•	 Potentially significant adverse 
environmental and health impacts.

•	 Proposed pre and post construction 
avian and bat studies.

•	 Measures to minimize and mitigate 
impacts.

Specify issues 
and dispute.
Obtain 
stipulations.
Discussion of 
alternatives.
Intervenor funds 
dispersed.

Preliminary scoping 
statement must be 
submitted at least 
90 days before 
application is filed.
Formal process 
overseen by hearing 
examiner.
Intervenor funds 
disbursed.
Parties can stipulate 
to content of scope.

Sworn and unsworn 
testimony provided.
Testimony subject to 
cross examination.

Must be submitted to DPS 
at least 150 days prior to 
submittal of preliminary 
scoping statement.

State 
Environmental 
Quality Review Act 
(SEQRA)

NEW YORK

Article 10
NEW YORK

SUBMIT 
APPLICATION/

PART 1 EAF

Ohio Power Siting 
Board (OPSB)

OHIO

PRE-APPLICATION 
MEETING

Establish date 
for public 
hearing.

Process Kick-off 
Action:

APPLICATION FILING FEE: 
UP TO $400,000

Process Kick-off 
Action:

Turn to back cover to read additional notes on Article 10.

(BASED ON DRAFT REGULATIONS)

Can New York learn from Ohio? Turn to the back to find out!

MORE DIFFICULT TO 
DEFEND

EASIER TO DEFEND

To learn how the new Article 10 regulations are going to differ from the 
current SEQRA process, read the back cover!

LITIGATION RISK FACTOR:

LITIGATION RISK FACTOR:

LITIGATION RISK FACTOR:

LITIGATION RISK 
FACTOR SCALE:
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